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CAUSE NO. 2019534246 
 

TITA SENEE GRAVES, § IN THE 72ND DISTRICT COURT 
 §  
 Plaintiff §  
 §  
vs. § IN AND FOR 
 §  
NAAG PATHOLOGY LABS, PC, DR. 
EVAN WILLIAM MATSHES and DR. SAM 
ANDREWS, 

§ 
§ 
§ 

 

 §  
 Defendants. § LUBBOCK COUNTY, TEXAS 
 

DEFENDANTS’ ORIGINAL ANSWER 
 

 Comes now, NAAG PATHOLOGY LABS, PC; DR. EVAN WILLIAM MATSHES; and 

DR. SAM ANDREWS (“Defendants”), and answer Plaintiff’s Original Petition as follows: 

 I. 
CORRECT NAME OF NAAG 

 
NAAG is referenced by various names in Plaintiff’s Original Petition.  It is referenced in the 

caption and introductory paragraph as “NAAG Pathology Labs, PC,” but in Paragraph 2, as 

National Autopsy Assay Group, PC.  The correct name of the entity is NAAG Pathology Labs, PC 

and will hereafter be referred to as “NAAG.” 

 II. 
SPECIAL EXCEPTIONS 

 
Defendants specially except to Plaintiff’s Original Petition because it does not state the 

maximum amount of damages claimed as required by Texas Rule of Civil Procedure 47. 

Filed 3/29/2019 9:52 AM
Barbara Sucsy

District Clerk
Lubbock County, Texas

ARG
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III. 
 GENERAL DENIAL 
 
 Defendants place in issue all matters contained in Plaintiff’s Original Petition by general 

denial pursuant to TEX. R. CIV. P. 92. 

 III. 
 AFFIRMATIVE DEFENSES 
 
 Pleading in the alternative, Defendants allege as follows pertinent to their affirmative 

defenses: 

A. NAAG entered into a contract with Lubbock County to provide comprehensive 

death investigation services including executive oversight functions of a Chief Medical Examiner, 

administrative oversight functions for autopsy services, photography, death investigation, and 

forensic pathology services. It also agreed to provide sub-specialty forensic pathology services, such 

as neuropathology, as deemed necessary by the responsible case pathologist or the Chief Medical 

Examiner.  Dr. Sam Andrews was appointed Chief Medical Examiner of Lubbock County and has 

served in that position at all times relevant to the allegations of Ms. Graves.  Ms. Graves was an 

employee of Lubbock County and was never an employee of NAAG.  Ms. Graves’ allegations that 

her employment was terminated because she reported her concerns about potential illegal activity 

within the Medical Examiner’s Office to the authorities are false.  There was no illegal activity in 

the Medical Examiner’s Office by Defendants. 

B. The office of the Medical Examiner is a position established by Texas law and by 

Lubbock County.  See, e.g., Tex. Code Crim. Pro. Art. 49.25.  This statute sets forth the duties of a 

Medical Examiner.  Those duties include investigation of deaths in various circumstances including 

a death within 24 hours after admission to a hospital, an unnatural death, or when the circumstances 
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of a death lead to suspicion that the death was caused by unlawful means.  When a death under 

these circumstances is reported to the Medical Examiner’s office, the Medical Examiner must 

investigate the death.  The statute provides that the Medical Examiner determines whether an 

autopsy is necessary.   

C. Ms. Graves admits in her petition that she transmitted and then destroyed relevant 

evidence by deleting pictures that she said she took from her phone.  Photographs taken during an 

autopsy are not subject to disclosure under the law except in certain circumstances not applicable to 

the allegations of Ms. Graves.  She destroyed this evidence because she knew that her actions in 

taking unauthorized photographs of an autopsy that could potentially be the subject of a criminal 

investigation was unlawful and contrary to the policies of Lubbock County.  The fact that she 

destroyed evidence raises an inference that the evidence would have been unfavorable to her on the 

issues in her lawsuit.   

D. The cause of Ms. Graves’ termination is not Defendants but her own misconduct in 

connection with her performance of her duties as a Lubbock County employee including, but not 

limited to, unauthorized disclosure of information from cases under active investigation by the 

Medical Examiner’s office in violation of Texas law and in violation of the procedures of the 

Medical Examiner’s office and the Lubbock County employment manual.   

E. The allegation that Dr. Matshes was performing an autopsy as an “unlicensed 

physician” is false. Dr. Matshes holds certifications in anatomic pathology and forensic pathology 

from the American Board of Pathology.  He is a Fellow in the College of American Pathologists.  

He also holds specialty certification in anatomic pathology as a Fellow of the Royal College of 

Physicians and Surgeons of Canada.  He is licensed to practice medicine in California, Florida, and 
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New Mexico.  Dr. Matshes has assisted with autopsies at the Lubbock County Medical Examiner 

Office but always under the supervision and direction of Dr. Andrews, the Lubbock County Medical 

Examiner, who is licensed to practice medicine in Texas.  In connection with his assistance at those 

autopsies, Dr. Matshes was not involved in the diagnosis or treatment of any mental or physical 

disease or disorder or a physical deformity or injury by any system or method nor did he attempt to 

effect cures of those conditions.  Thus, he was not “practicing medicine” as defined by Texas law.  

Tex. Occ. Code § 151.002(13).  In fact, the activities performed by Dr. Matshes are routinely 

performed by unlicensed technicians in medical examiners’ offices throughout Texas.   

F. The allegation that Dr. Matshes was taking excessive tissue for research is likewise 

unsupported.  Dr. Matshes has never removed organs or tissues from forensic autopsies for 

research purposes.  Graves has no qualifications to determine what should be done in an autopsy 

to determine the cause of death. 

G. Any conduct of Defendants related to Plaintiff was in the performance of the 

contract to operate the Medical Examiner’s office.  Accordingly, Defendants are immune from 

liability under the doctrine of governmental immunity, which has not been waived.   

H. Any conduct of Defendants related to Plaintiff was in the performance of the 

contract to operate the Medical Examiner’s office.  Accordingly, Defendants are immune from 

liability under the doctrine of official immunity.  Guerrero v. Tarrant County Mortician Services 

Co., 977 S.W.2d 829 (Tex. App.—Fort Worth, 1998, rev. denied).   

I. Defendants and Lubbock County have a common interest in the proper operations of 

the Medical Examiner’s Office.  NAAG had the right and duty to report to the County facts about 
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County employees related to the proper operation of the county Medical Examiner’s Office.  

Defendants therefore enjoy a qualified privilege from any liability.   

J. Defendants have an interest in the proper operation of the Medical Examiner’s 

Office and were therefore privileged to discuss Plaintiff’s job performance with Lubbock County in 

a good faith exercise of their rights.  

K. Defendants allege that under the facts and circumstances of this case, an award of 

exemplary damages would violate substantive and procedural due process in violation of the Fifth 

and Fourteenth Amendments of the United States Constitution in the following respects: 

1. It is unconstitutional to allow a citizen to be punished upon the basis of a 

standard as vague and ill-defined as the common law concepts upon which exemplary 

damages can be awarded. 

2. It is unconstitutional to allow a citizen to be punished for any conduct when 

the citizen is unable to determine, prior to the hearing, what the standards used in assessing 

that punishment will be and where the jury has almost total and unbridled discretion in 

determining the amount of that punishment.  The standards for assessing exemplary 

damages in this case are unconstitutionally vague, and allow the jury to assess exemplary 

damages based upon criteria wholly unrelated to Defendants’ conduct and completely 

beyond the control of Defendants. 

3. Because the award of exemplary damages has quasi-criminal attributes, both 

as to rationale and effect, it is unconstitutional to award exemplary damages based solely 

upon a mere preponderance of the evidence which may be provided by the slightest 

circumstantial evidence, coupled with speculation and innuendo. 
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4. It is unconstitutional for a state to allow a private citizen with a profit motive 

to seek punishment of another citizen without the full protections of the Texas and United 

States Constitutions, including privilege against self-incrimination, and the right not to be 

placed in double jeopardy.  Defendants allege that the fiction that punishment in civil suits 

does not invoke the constitutional protections, whereas the same punishment in a criminal 

suit does, should be abandoned.  In either event, the state is forcing Defendant to forfeit 

valuable property interests, and it matters not to Defendants whether they lose their property 

to the state or to a private litigant. 

5. It is unconstitutional to impose grossly excessive or arbitrary punishments 

on a tortfeasor. 

L. In the alternative, an award of exemplary damages, as sought by Plaintiff under the 

facts and circumstances of this case, would violate the excessive fines, cruel and unusual 

punishment, and due process clauses of the Texas Constitution. 

M. Plaintiff’s right to recover exemplary damages is limited in accordance with the 

provisions of §§ 41.001-13, Tex. Civ. Prac. & Rem. Code Ann. 

 WHEREFORE, PREMISES CONSIDERED, Defendants pray that their special exceptions 

be sustained and that Plaintiff be ordered to replead, that Plaintiff take nothing by reason of her suit 

and that Defendants be discharged from all liability and recover its costs, and for such other and 

further relief to which they may show themselves justly entitled, either at law or in equity. 
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 Respectfully submitted, 
 

 RINEY & MAYFIELD LLP 
Thomas C. Riney – TBN 16935100 
triney@rineymayfield.com 
Alex L. Yarbrough – TBN 24079615 
ayarbrough@rineymayfield.com 

320 South Polk Street, Suite 600 
Maxor Building 
Amarillo, Texas 79101 
(806) 468-3200; Fax (806) 376-4509 
 
 
 
By_______/s/Thomas C. Riney_____________ 
  Thomas C. Riney 
 
ATTORNEYS FOR DEFENDANTS NAAG PATHOLOGY 
LABS, P.C.; DR. EVAN MATSHES; AND DR. SAM 
ANDREWS 
 

 
 

mailto:triney@rineymayfield.com
mailto:ayarbrough@rineymayfield.com
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CERTIFICATE OF SERVICE 
 

 This is to certify that a true and correct copy of Defendants’ Original Answer was this 
29th day of March, 2019, served on all known counsel of record in accordance with the Texas 
Rules of Civil Procedure as follows: 
 
 Kevin Glasheen 

Hayden Hatch 
   efile.hayden.hatch@glasheenlaw.com  
GLASHEEN, VALLES & INDERMAN, LLP 
1703 WEST AVENUE 
AUSTIN, TEXAS 78701 
 
 ATTORNEYS FOR PLAINTIFF 
 

VIA ELECTRONIC FILING 
 

   
 
      __________/s/Thomas C. Riney_____________ 
        Thomas C. Riney 

 
 

mailto:efile.hayden.hatch@glasheenlaw.com

